AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

252.226-7000

from another country, has been substan-
tially transformed in an SC/CASA state into
a new and different construction material
distinct from the material from which it was
transformed.

(b) This clause implements the Balance of
Payments Program by providing a preference
for domestic construction material. In addi-
tion, the Contracting Officer has determined
that the WTO GPA, all Free Trade Agree-
ments except NAFTA and the Bahrain Free
Trade Agreement, and other waivers relating
to acquisitions in support of operations in
Afghanistan apply to this acquisition. There-
fore, the Balance of Payments Program re-
strictions are waived for SC/CASA state and
designated country construction material
other than Bahrainian or Mexican construc-
tion material.

(c) The Contractor shall use only domestic,
SC/CASA state, or designated country con-
struction material other than Bahrainian or
Mexican construction material in per-
forming this contract, except for—

(d) If the Contractor is from an SC/CASA
state, the Contractor shall inform its Gov-
ernment of its participation in this acquisi-
tion and that it generally will not have such
opportunity in the future unless its Govern-
ment provides reciprocal procurement oppor-
tunities to U.S. products and services and
suppliers of such products and services.

[70 FR 2365, Jan. 13, 2005, as amended at 70
FR 35548, June 21, 2005; 70 FR 73153, Dec. 9,
2005; 71 FR 9271, Feb. 23, 2006; 71 FR 34836,
June 16, 2006; 71 FR 58543, Oct. 4, 2006; 72 FR
14243, Mar. 27, 2007; 73 FR 70913, Nov. 24, 2008;
74 FR 2424, Jan. 15, 2009; 74 FR 37651, July 29,
2009; 74 FR 61046, Nov. 23, 2009; 75 FR 66686,
Oct. 29, 2010; 75 FR 81921, Dec. 29, 2010; 76 FR
32843, June 6, 2011; 76 FR 38053, June 29, 2011]

252.226-7000 Notice of historically
black college or university and mi-
nority institution set-aside.

As prescribed in 226.370—9(a), use the
following clause:

NOTICE OF HISTORICALLY BLACK COLLEGE OR
UNIVERSITY AND MINORITY INSTITUTION SET-
ASIDE (APR 1994)

(a) Definitions. Historically black colleges and
universities, as used in this clause, means in-
stitutions determined by the Secretary of
Education to meet the requirements of 34
CFR 608.2. The term also means any non-
profit research institution that was an inte-
gral part of such a college or university be-
fore November 14, 1986.

Minority institutions, as used in this clause,
means institutions meeting the require-
ments of section 1046(3) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1135d-5(3)). The
term also includes Hispanic-serving institu-
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tions as defined in section 316(b)(1) of such
Act (20 U.S.C. 1059c(b)(1)).

(b) General. (1) Offers are solicited only
from historically black colleges or univer-
sities and minority institutions.

(2) Any award resulting from this solicita-
tion will be made only to an offeror which is
a historically black college or university or
a minority institution at the time of submis-
sion of its initial offer including price.

(c) Agreements. The offeror will—

(1) Perform at least 50 percent of the cost
of contract performance incurred for per-
sonnel with its own employees; and

(2) Upon request by the Contracting Offi-
cer, provide evidence prior to award that the
Secretary of Education has determined the
offeror to be a historically black college or
university or minority institution.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 59
FR 22131, Apr. 29, 1994; 70 FR 73150, Dec. 9,
2005]

252.226-7001 Utilization of Indian or-
ganizations, Indian-owned eco-
nomic enterprises, and native Ha-
waiian small business concerns.

As prescribed in 226.104, use the fol-
lowing clause:

UTILIZATION OF INDIAN ORGANIZATIONS, IN-
DIAN-OWNED ECONOMIC ENTERPRISES, AND
NATIVE HAWAIIAN SMALL BUSINESS CON-
CERNS (SEP 2004)

(a) Definitions. As used in this clause—

Indian means—

(1) Any person who is a member of any In-
dian tribe, band, group, pueblo, or commu-
nity that is recognized by the Federal Gov-
ernment as eligible for services from the Bu-
reau of Indian Affairs (BIA) in accordance
with 25 U.S.C. 1452(c); and

(2) Any ‘““Native” as defined in the Alaska
Native Claims Settlement Act (43 U.S.C. 1601
et seq.).

Indian organization means the governing
body of any Indian tribe or entity estab-
lished or recognized by the governing body of
an Indian tribe for the purposes of 25 U.S.C.
chapter 17.

Indian-owned economic enterprise means any
Indian-owned (as determined by the Sec-
retary of the Interior) commercial, indus-
trial, or business activity established or or-
ganized for the purpose of profit, provided
that Indian ownership constitutes not less
than 51 percent of the enterprise.

Indian tribe means any Indian tribe, band,
group, pueblo, or community, including na-
tive villages and native groups (including
corporations organized by Kenai, Juneau,
Sitka, and Kodiak) as defined in the Alaska

434



Defense Acquisition Regulations System, DOD

Native Claims Settlement Act, that is recog-
nized by the Federal Government as eligible
for services from BIA in accordance with 25
U.S.C. 1452(c).

Interested party means a contractor or an
actual or prospective offeror whose direct
economic interest would be affected by the
award of a subcontract or by the failure to
award a subcontract.

Native Hawaiian small
means an entity that is—

(1) A small business concern as defined in
section 3 of the Small Business Act (15 U.S.C.
632) and relevant implementing regulations;
and

(2) Owned and controlled by a Native Ha-
waiian as defined in 25 U.S.C. 4221(9).

(b) The Contractor shall use its best efforts
to give Indian organizations, Indian-owned
economic enterprises, and Native Hawaiian
small business concerns the maximum prac-
ticable opportunity to participate in the sub-
contracts it awards, to the fullest extent
consistent with efficient performance of the
contract.

(c) The Contracting Officer and the Con-
tractor, acting in good faith, may rely on the
representation of an Indian organization, In-
dian-owned economic enterprise, or Native
Hawaiian small business concern as to its
eligibility, unless an interested party chal-
lenges its status or the Contracting Officer
has independent reason to question that sta-
tus.

(d) In the event of a challenge to the rep-
resentation of a subcontractor, the Con-
tracting Officer will refer the matter to—

(1) For matters relating to Indian organi-
zations or Indian-owned economic enter-
prises: U.S. Department of the Interior, Bu-
reau of Indian Affairs, Attn: Chief, Division
of Contracting and Grants Administration,
1849 C Street NW, MS-2626-MIB, Washington,
DC 20240-4000. The BIA will determine the
eligibility and will notify the Contracting
Officer.

(2) For matters relating to Native Hawai-
ian small business concerns: Department of
Hawaiian Home Lands, PO Box 1879, Hono-
lulu, HI 96805. The Department of Hawaiian
Home Lands will determine the eligibility
and will notify the Contracting Officer.

(e) No incentive payment will be made—

(1) While a challenge is pending; or

(2) If a subcontractor is determined to be
an ineligible participant.

(f)(1) The Contractor, on its own behalf or
on behalf of a subcontractor at any tier, may
request an incentive payment in accordance
with this clause.

(2) The incentive amount that may be re-
quested is 5 percent of the estimated cost,
target cost, or fixed price included in the
subcontract at the time of award to the In-
dian organization, Indian-owned economic
enterprise, or Native Hawaiian small busi-
ness concern.

business concern

252.227-7001

(3) In the case of a subcontract for com-
mercial items, the Contractor may receive
an incentive payment only if the subcon-
tracted items are produced or manufactured
in whole or in part by an Indian organiza-
tion, Indian-owned economic enterprise, or
Native Hawaiian small business concern.

(4) The Contractor has the burden of prov-
ing the amount claimed and shall assert its
request for an incentive payment prior to
completion of contract performance.

(5) The Contracting Officer, subject to the
terms and conditions of the contract and the
availability of funds, will authorize an incen-
tive payment of 5 percent of the estimated
cost, target cost, or fixed price included in
the subcontract awarded to the Indian orga-
nization, Indian-owned economic enterprise,
or Native Hawaiian small business concern.

(6) If the Contractor requests and receives
an incentive payment on behalf of a subcon-
tractor, the Contractor is obligated to pay
the subcontractor the incentive amount.

(g) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (g), in all subcontracts exceeding
$500,000.

[68 FR 56562, Oct. 1, 2003, as amended at 69 FR
55991, Sept. 17, 2004]

252.227-7000 Non-estoppel.

As prescribed at 227.7009-1, insert the
following clause in patent releases, li-
cense agreements, and assignments:

NON-ESTOPPEL (OCT 1966)

The Government reserves the right at any
time to contest the enforceability, validity,
scope of, or the title to any patent or patent
application herein licensed without waiving
or forfeiting any right under this contract.

(End of clause)

252.227-7001 Release of past infringe-
ment.

As prescribed at 227.7009-2(a), insert
the following clause in patent releases,
license agreements, and assignments:

RELEASE OF PAST INFRINGEMENT (AUG 1984)

The Contractor hereby releases each and
every claim and demand which he now has or
may hereafter have against the Government
for the manufacture or use by or for the Gov-
ernment prior to the effective date of this
contract, of any inventions covered by (i)
any of the patents and applications for pat-
ent identified in this contract, and (ii) any
other patent or application for patent owned
or hereafter acquired by him, insofar as and
only to the extent that such other patent or
patent application covers the manufacture,
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